VERVMONT ENVI RONMVENTAL BOARD
10 V.S. A Chapter 151

'RE: Maple Tree Place Associates by Menor andum of

Mark L. Sperry, Esq. Deci si on, _
x Langrock, Sperry & \Wol Land Use Permt
P.O Box 721 #4C0775-EB

Burlington, VT 05402

This decision pertains to various notions and requests

regarding interlocutory appeal filed in this natter by the
State Agency of Natural Resources (the Agenﬁg),_the Gty of
Burlington (Burlington), the Gty of South Burlington
(South Burlington), the Gty of Wnooski (Wnooski), the
Wlliston Citizens for Responsible Gowh (CRG, the Vernont
Nat ural Resources Council (VNRC) (collectively, the

Appel  ants) and the Conservation Law Foundation of New
England (CLF). The notions and requests pertain to orders
of the District #4 Environmental Conmission relating to the
application of Maple Tree Place Associates (the Applicant)
for a land use permt under 10 V.S A Chapter 151.

| SSUES
The issues before the Environnental Board are:
-ia{wr Whet her the notions regarding interlocutory appeal were
tinely filed.
~ b Whet her the various "cross-appeals” filed in this

matter are properly before the Board.

c. Wether the Board should grant permssion to hear the
interlocutory appeal s concerning:

1. the District Conmssion's denials of various
Appel l ants' requests for party status;

2. the District Comm ssion's denial of the Agency's
notion to delay the District Conm ssion's _
proceedings until action is taken by the Public
Service Board (PSB) regarding the relocation of a

i transmssion |ine crossing the property for which

1 the Applicant seeks a permt;

3. the District Commssion's denial of Burlington's

i notion that Vernont Electric Power Conpany
H éVELCO), owner of the transnmission line, be

etermned a necessary co-applicant under Board
Rule 10(a).
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For the reasons stated bel ow, the Board has determ ned
to accept the various notions regarding interlocutory appeal
as timely in this case. The Board has al so concl uded that
the cross-appeals are admssible in this case. Further, the
Board has determned to deny the notions for permssion to
take interlocutory appeal because the standards of Board
Rul e 43(A) have not been net.

BACKGROUND

The Applicant has applied to the District Conm ssion
for a permt to construct a retail shopping facility in
Wl liston, Vernont.

On Cctober 7, 1988, the District Conm ssion issued a
prelimnary hearing report and party status order (the
Cctober 7 order) wth regard to this application. In
pertinent part, the CQctober 7 order ruled that:

a. The Agency was admtted as a statutory party.

b. Ms. Jean G Pecor, a putative menber of CRG was
granted party status as an adjoining property owner
under Criteria 1 (air pollution) and 5 (traffic), but
was denied participation with respect to Criteria 7,
9(A), 9(K and 10.

c. CRGwas granted party status under Board Rule 14(B) (2)
V\A(H)W Eegard tofCrlter;])a 1 (air pollution), 5 (traffic),
9(A) (inpact of growth), and 9 ublic investnents):
but was deni ed participation urgngr (8iteria 7 and 10.)

d. VNRC was granted party status under Board Rule 14(B) (2)
with regard to Criteria 1 (air pollution) and 9(A)
(inpact of growth).

e. Burlington was granted party status under Board Rule
14(B) (1) with respect to Criteria | (B) (waste disposal,
sewage), 6 (educational services), 7 (nunicipal
services), 9(A) (inpact of growth) and 9(H (costs of
scattered development); but was denied participation
under Criteria 1 (air pollution), I(B) (solid waste
disposal), 5, 8, 9(F), 9(J), 9(K), and 10.

f. South Burlington was granted party status under Board
Rule 14(B) (1) with regard to Criteria 1 (air
pol lution), 5 (traffic safety and congestion), 6
(educational services), 7 (nunicipal services) and 9(A)
(i mpact of growth); but was denied participation under
Criterion 10.

g. Wnooski was granted party status under Board Rule
14(B) (1) with respect to Criteria 5 (traffic), 7
(nuni cipal services), 9(A) (inpact of growth) and 9(H)
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(costs of scattered devel opnent); but was denied
participation under Criteria 1 (air pollution) and
9 (K) .

The Cctober 7 order also denied a notion for

i continuance by the Agency based on a relocation of a VELCO
i transmssion line which crosses the proposed site of the

ggretall shopping facility. The notion requested that the
"District Conm ssion delay its proceedings until the issuance
"by the PSB of (1) a determnation as to the scope of its

review of the transmssion line relocation, and (2) a

" Certificate of Public Good for the relocation pursuant to
+30 V.S.A § 248. In addition, the Cctober 7 order ruled

t that VELCO was not required to be a co-applicant, although

"the order does not nmake clear who noved the District

Comm ssion in this regard.

On Cctober 17, 1988 the Appellants (except W nooski)
filed motions with the District Conm ssion requesting
permssion to file interlocutory appeals. The Agency's
not i on sou%ht to appeal the District Comm ssion's ruling not
to del ay Proceedings until action is taken by the PSB
The nDtrons of Burlington and South Burlington sought to
appeal the above denials of party status. The notion of

CRG filed jointly with VNRC, sought reconsideration of the

“order denying them party status on criterion ten," and
failing that, leave to file an interlocutory appea

- concerning this denial.

Apparently due to confusion concerning Board Rule 43

Iéregardrng interlocutory appeal s, the Agency filed an
“"Interlocutory Appeal" with the Board on Cctober 19, 1988,

alleging the same grounds as in its QOctober 17 motion to the
District Conmssion. On Cctober 20, 1988, both Burlington
and the Gty of Burlington refiled with the Board the sane

motions they had filed wth the District Comm ssion on

, Cctober 17.  VNRC and CRG did not refile their notions with
'the Board at this tine.

In response to these notions, the Board issued a Notice

" of Prehearing Conference on Cctober 24, 1988. Anong ot her

itenms, this notice specified that a prehearing conference

fwoul d be heId on Novenber 2, 1988, and that parties w shing

Hot
H
i
!
l

to file "cross-appeals" should do so within fourteen days of
the date of the notice.

On Cctober 26, 1988, the District Conm ssion issued a
revrsed prelrntnary hearrng report and party status order

1The Cctober 7 order does not grant or deny VNRC part _

i status with regard to Criterion 10. VNRC maintains that it
requested ﬁarty status on this criterion. The Applicant

di sputes this contention.
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| (the Cctober 26 order). In relevant part, the Cctober 26
* order changed its denial of party status to Burlington under
"Criteria 1 (air pollution) and 5 (traffic safety and
congestion) to allow participation under these criteria if
an ongoi ng study by the Chittenden County Regi onal Pl anning
.. Comm ssion (CCRPC) indicates traffic inpacts in Burlington.
The Cctober 26 order also anended the party status
determ nation concerning Wnooski to deny participation
under Criterion 10 but allow participation on Criterion 1
(air pollution). In all other respects the various grants
and denials of party status to the Appellants remained the
' sane. However, the District Conm ssion added in the
' October 26 order the following justification of its party
status decision: "[Tlhe District Comm ssion nmay exercise
its discretion to deny a 14(B) party status request despite
an adequate show ng when it feels that a statutory party
such as a regional planning conmssion is in a position to
address regional concerns shared by a 14(B) party.”

Wnooski, explicitly in response to the Board's
Cct ober 24 prehearing conference notice, filed a "notice of
cross-appeal” with the Board on COctober 27, 1988. This
notice sought to appeal the District Comm ssion's denial of
party status to Wnooski under Criteria 1 (air pollution)
and 9(K). The notice also stated that the District
Conm ssion's order (presumably the Cctober 7 order) had not
ruled on Wnooski's request for party status under Criterion
10, that Wnooski was seeking clarification of this matter
fromthe District Commission, and that if denied party
gtat%s under Criterion 10, Wnooski was cross-appealing such
eni al .

Chairman W1 son held a prehearing conference in this
matter in Essex Junction on Novenber 2, 1988. As indicated
in the prehearing conference report and order of
Novenber 16, 1988, at this conference the parties agreed to
file briefs concerning various issues relating to the
interlocutory appeals. A briefing schedule was set, and
oral argunment was schedul ed for Novenber 29, 1988.

Al so on Novenber 2, Burlington, Wnooski and CRG VNRC

. filed motions for interlocutory a%Beal with the Board
\regarding the Cctober 26 order. nooski's notion sought to
| appeal the party status denials under Criteria 1 (air
§pollution) and 9(K). Burlington's notion sought to appeal
' (a) the District Commssion's denials of party status to
‘Burlington as stated in the Cctober 26 order, (b) its
/ decision not to require VELCO to be a co-applicant, and (c)
;its conditioning the grants of party status to Burlington
;under Criteria 1 (air pollution) and 5 (traffic safety and
,congestion) on the identification of inpacts by the ongoing
| CCRPC” st'udy. Burlington also attached a lengthy witten
‘legal argunment to its motion. The CRGE VNRC notion sought to
"appeal the denial of party status to "thent under Criterion

10, and to cross-appeal the Cctober 7 order in connection
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with the District Commssion's denial of party status on

i Criteria 7 and 10. The CRG VNRC notion also attached their
{ Cctober 17 motion to the District Comm ssion for

.t reconsi deration and a%ternatively | eave to file

interlocutory appeal.

Extensive briefing activity followed. Mnoranda in

, support of interlocutory appeal were submtted to the Board
“by the Agency on Novenber 14 and by South Burlington on

- Novenber 15.  On that last date, the Applicant filed wth
"the Board a nenorandum of |aw in opposition to the notions
to permt interlocutory appeals.

Arequest wth the Board to be nmade a partg for t
y

CLF joined the fray on Novenber 22, 1988 b% filnng a

e sole
purpose of addressing the issues raised the notions to
permt interlocutory appeal. CLF attached to its request a
conprehensive brief on the underlying issues of party status
and intervention in proceedings before the district
comm ssions and the Board.

On Novenber 23, 1988, the Applicant filed with the
Board a suppl emental opposition memorandum  On that date,
Burlington, Wnooski, and CRGVNRC filed nenoranda with the
Board 1n reply to the Applicant's initial menorandum

- The Board heard oral argunent regarding the various
nmotions and requests relating to interlocutory appeal in the

., St. Albans Bay Town Office on November 29, 1988. At the
" hearing, the Applicant submtted a menorandum in opposition

)
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to CLF's request to be a party before the Board with regard
to the interlocutory appeals in this matter, and requested
further time in which to submt a nenorandumin opposition
to CLF's nenorandum regarding party status and intervention.
Chairman Wl son granted the Applicant's request, allow ng
the Applicant one week to file such a menorandum and ruled
that CLF was admtted as a party under Board Rule 14(B) (2)
for the purpose only of addressing the issues raised by the
interlocutory appeals.

The Applicant submtted a suppl enental nenorandum in
opposition to CLF's nmenorandum on Decenber 6, 1988. As

'briefing is now conplete and oral argument has been heard,
‘this matter is now ready for decision.

DI SCUSSI ON

Three issues are raised by the notions for perm ssion
"to take interlocutory appeal: ~(a) the tineliness of the
imotions, (b) the adm ssibility of the "cross-appeal s" filed

2_South Burlington and the Agency did not file and have not
filed motions for interlocutory appeal regarding the
Cct ober 26 order.
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“in this matter, and (c) the adequacy of the notions with
‘regard to the criteria delineated in Board Rule 43(A).
;i These issues Wi Il be addressed in turn.

1. Tineliness

Board Rule 43, entitled "Appeals to the Board Before
Final Decision of District Commssions," states:

(A) Mtion for Interlocutory Appeal. Upon notion of
any party, the board may permt an appeal to be taken

rom any interlocutory (prelimnary) order or ruling of
a district commssion. .. , The notion shall be made
within 10 days after entry of the order or ruling
appeal ed from

’Board Rul e 43(A) (enphasis supplied). This rule nust be
applied to two sets of appeals: those fromthe Cctober 7
order and those fromthe Cctober 26 order.

.A- The Cctober 7 O der

‘ The Applicant has objected to the notions seeking
_interlocutory appeal of the Cctober 7 order on the basis
that they were not tinely filed. Specifically, the
Applicant objects that the notions were not filed with the
.Board but with the District Commssion within the ten-day
~period, and that the notions were not refiled with the Board

wuntil after that period expired. The Aﬁplicant argues that

| Board Rul e 43(A) requires filing with the Board, and that

~filing with a district conmssion is not adequate under the
rule.

The Appellants maintain that their notions were tinely
and adduce several arguments in support. The Agency argues
that it was advised by the District #4 Coordinator to file

‘its notion appealing the Cctober 7 order with the
D strict Commssion, which it did on Cctober 17. Severa
Appel l ants al so argue that no prejudice accrues to the
Pllcant because notions to appeal the Cctober 7 order were
‘filed with the Board after Cctober 17. Further, South
'+ Burlington argues that Board Rule 43§A) S|agly states that a
#notion nust be "made," w thout specifying whether it nust be
made to the Board or the District Conm ssion, and that
E’therefore the filings with the District Cormi ssi on on
. Cbrober 17 must be considered as neeting the terns of the
*ru e

3 The Board has deternined that the Applicant's

L tHinterpretation of Rule 43(ﬁ) Is the better interpretation.
‘Rule 43 is entitled "Appeals to the Board. ..." (enphasis
’suppl|ed) The Board therefore today clarifies and states
that Rule 43 requires an interlocutory appeal to be filed
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with the Board no later than ten days followng the entry of

 the order or ruling of the district commssion that is the

~subject of the appeal

Neverthel ess, the Board has also determned that it

‘Wl consider the motions filed on Cctober 17 with the
" District Conmssion to have been tinely filed. The Board

makes this determ nation because of anmbiguity in its rule
stemm ng fromthe words "[ulpon notion of any party. ..."
This phrase does not specify with whom an interlocutory
appeal should be filed, and the Board concedes that the

| anguage may have msled the Appellants. Accordingly, in
the interest of fairness, the Board will consider the
interlocutory apPeaIs fromthe October 7 order timely in
this case, but also indicates that future interlocutory
appeal s nust be filed with the Board.

B. The Cctober 26 Order

The Applicant further objects that the notions
appeal i ng the Cctober 26 order are not tinely. The
Applicant argues that the period during which interlocutory
appeal motions shoul d have been filed began to run on
Cctober 7 with the initial order. In the Applicant's view,
the issuance of a revised order on Qctober 26 did not cause
a new ten-day period to commence because the two District
Comm ssion orders were substantially the sane, and because
parties should not receive a second chance to file
Interlocutory appeals nerely because a District Conm ssion
restates an initial order. The Applicant also appears to
argue that the Cctober 26 order was invalid because the
Di strigt Conmi ssion did not have the authority to reconsider
its order.

Those Appellants who filed notions to take
interlocutory appeals fromthe Cctober 26 order maintain
that their notions were tinely. Burlington argues
essentially that the October 26 order was not the same
because in that order the District Conm ssion reconsidered
its rulings with regard to Burlington's party status
requests, and considered for the first time Burlington's
request that VELCO be determined a co-applicant. Burlington

i+ al so argues that the Cctober 26 order is valid because the

-+ District Comm ssion has the power to reconsider its actions

1

under Board Rule 31(A). Finally, both Wnooski and CRG VNRC

. argue that the District Conmssion's Cctober 26 order is

i

valid because admnistrative bodies have the inherent power
‘to reconsider their actions.

~ The Board has determned that the Cctober 26 order was
~within the District Commission's authority. Board Rule
t31(a), entitled "Motions to alter decisions," states that

- "[a] party may file within 15 days fromthe date of the

deci sion such notions as are appropriate with respect to the
,decision. The board or district comm ssion shall act upon
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. such motions pronptly." Based on Burlington's
representation that it filed a notion to alter under Board

+ Rule 31(A) on Cctober 17, 1988, the Board has determ ned

:that it was proper for the District Comm13818n to act on
+this motion in issuing its Cctober 26-order.

The Board has al so determned that the notions for
- permssion to take interlocutory appeal fromthe COctober 26
;order were tinely filed. Board Rule 31(A) provides
rconcerning notions to alter decisions that:

[tlhe running of the tine in which to appeal to the
board or the supreme court shall be term nated by a
timely notion filed under this rule. The full tine for
appeal shall comence to run and is to be computed from
I ssuance of a decision on said notion.

In view of this provision, Burlington's notion tolled the
period for apﬁeal of the Cctober 7 order because the notion
was filed within ten days of this order. The issuance of
the Cctober 26 order started a new period for appeal under
Board Rule 43, allow ng the Parties ten further days to nove
for permssion to take interlocutory appeal of the District
Comm ssion's deci sion.

Havi ng determ ned the Cctober 26 order valid and
appeals fromthe order allowable within ten days after
Cctober 26, the Board rules that the notions for permssion

-to take |nterlocutory aﬁpeal fromthe Cctober 26 order were
emwere filed no later than

Il. The Cross-Appeal s

L Wnooski and CRG/VNRC have each filed "cross-appeal s"
inthis matter. Procedurally the filing of "cross-appeals"

was inappropriate, because the Board had not yet determ ned

;whether to allow any appeals in this case. However, the
. Board's own Cctober 24 prehearing notice stated that
icross-appeals could and had to be filed within 15 days of
'the date of the notice. For this reason, and because
1Wnooskl and CRG VNRC filed their cross-appeals within

115 days, the Board will admt their cross-appeals in this

,case.  But because cross-appeals are not yet appropriate,
““the Board will treat these cross-appeals as notions for

* i leave to take interlocutory appeal.

3The Applicant argues that Rule 31(A) applies only to
alteration of permt decisions. The Board does not
interpret Rule 31(A) in such a limted manner.
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.;"'- The Mdtions to Take Interlocutory Appea

Board Rule 43(A) allows the Board discretion to accept

interlocutory appeals. The rule provides that the Board

C "may permt" such an appeal if the order or ruling appeal ed

. from(a) involves a controlling question of law (b) as to

~which there is substantial ground for difference of opinion

and (c) an imediate appeal may materially advance the
.application process. FEach of these three criteria nust be

- nmet for the Board to accept an interlocutory appeal. In

caddition, the Board has stated that interlocutory appeals
“are an exception to the customary appellate route and

. shoul d be entertai ned only in unusual circunstances." Re:
Howard and Louise Leach, Land Use Pernit Application =
#6F0316-EB, Menor andum of Decision at 2 (June 3, 1985).

‘ These principles nust be applied in evaluating the
notions for permssion to take interlocutory appeal on three
different matters: (a) the District Commission's denials of
party status, (b) the District Commssion's refusal to stay
the proceedings until action is taken by the PSB, and (c)
the District Commssion's refusal to require VELCO to be a
co-appl i cant.

A The Party Status Denials

Those Appel | ants appeal ing party status denials argue
;that the denials in this case trigger a question suitable
:for interlocutory appeal, that is, whether the District

'1Commi ssion may deny party status under Board Rule 14(B)
.+despite an adequate show ng that the person requesting party
"status nmeets the requirenments of having an affected interest

-under Rule 14(B) (1) or of materially assisting the District
"Conmi ssion under Rule 14(B)(2). The Board analyzes this
~question under the standards enunmerated in Rule 43(A).

:1. Control ling Question of Law

The Appellants argue that this question neets the

;vstandards enunciated in Re: Pyramd Co. of Burlington, 141
#MVt. 294 (1982), concerninNg controlfing questions of Taw
-under Vernont Rul es of Afpellate Procedure 5(b), and that
‘'therefore the question o

+controlling question of |aw under Board Rule 43(A). In

party status nust be considered a

1

.support of this contention, they assert that if the Board

does not decide these issues now, the matter will be
appealed to the Board following the District Conmmssion's
final decision on the application, and that the Board woul d
then be required to decide the party status issues and
remand the matter to the District Conm ssion. The

'|Appel lants al so argue that this question is controlling
‘ibecause it involves a fundanmental right: the opportunity to

be heard. In addition, the Appellants argue that the
iquestion of party status is a question of |law and not fact
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because in their view the District Commssion is obliged by
law to admt a person as a party if that person neets the
factual prerequisites of Rule 14(B) (1) or 14(B) (2).

The Applicant argues that the question of party status
is one of fact. Specifically, the Applicant asserts that
.party status determnations are commtted to the District
{ Coom ssion's discretion, and that all discretionary
” decisions are factual in nature.

Wiile the Board believes that the analysis in the
. Pyram d case of the "controlling question of |aw' standard
I's 1nstructive, the Board does not conpletely accept it with
regard to analyzing that standard under Rule 43(A). The
Board will explain how its standard differs fromthe Pyramd
case as it applies its standard in tw steps, |ooking™rrst
to whether the issue addressed here is a "question of |aw "
and second to whether it is "controlling."

"Question of Law." The Board has determ ned that the
deni al “of party status in this case rai ses a question of
law.  The Board interprets the neaning of "question of |aw'
as used in Rule 43(A) differently fromthe Supreme Court's
interpretation in the Pyramd case of this phrase as used in
V.RAP. 5(b).

In Pyramd, the Court stated that "[a] question of |aw
I's one capable of accurate resolution by an appellate court
wi thout the benefit of a factual record. [f factual
~distinctions could control the legal result, the issue is
tnot an appropriate subject for interlocutory appeal." 141
“Vt. at 304. The Board finds this standard i|nadequate under \)
- Rule 43(A). Instead, the Board has determ ned that an issue
Is a "question of law' if no facts are required to resolve
"the issue or if a factual record has been previously
.. devel oped by the district commission in a manner that allows
“the Board to assume the relevant facts without engaging in
. factual determ nations.

In this case, the District Commssion's factual record
-allows the Board to assume those facts relevant to whether
the Di strict Comm ssion properly denied party status.

ﬁemflcally, based on the District Conm ssion's statenent
: it was denying party status despite adequate
:f shovv| ngs under Rule 14(B), the Board can assune that the
parties nmet the factual prerequisites of either Rule
14(B) (1) or 14(B) (2). Thus, the only remaining inquiry for
the Board is a questlon of law whet her, despite a show ng
that Rule 14(B)'s party status prerequi sites were net, the
District Commssion still possessed the |egal aut horlty to
deny party status.

In this regard, the Board has noted a Suprenme Court
deci sion concerning "question of |aw' under V.R A P. 5(b)
which is not conpletely in accord with the analysis
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enumerated in Pyramd. In State of Vernont, Agency of
Transportation v. Oty of Wnooski, 147 Vi. 649 (1980)

(menorandum decision), the Court stated that:

Before questions are certified to the Vernont Suprene

;i Court before final judgnent, they should be factually
1% devel oped to a point susceptible of a determ nation

whi ch has actual application to the situation of the
arties. Only those questions should be certified up
efore judgment which bring with them a framework
sufficient to allow this Court to issue a decision

which will be pertinent and inevitable in the

di sposition of the case below. Powers v. State H ghway

Board, 123 Wt. 1, 5, 178 a.2d 390, 393 (1962).

147 Vt. at 650. In requiring that questions certified for
“interlocutory appeal be "factually devel oped" so that an

adequate determnation can be made, the Court inplied that a

factual record can and nmust be used sonetines in determning

questions of law. If this is true, then a question of |aw
i's not necessarily one which nust be resolved without resort
to a factual record. Instead, a question of |aw need only

be one which can be answered w thout fact-finding.

In addition, the Board believes that today's decision
does not conflict with Re: Richard Roberts Goup, Inc. and
~Salnon_Hol e Associ ates, "Tand Use Permt Application
#2wW0771-EB, Menorandum of Decision (July 22, 1988). The

. Board determned there that, to decide whether a district

1

. comm ssion abused its discretion in granting Earty st at us,
;]the Board woul d need to hold a hearing and ta

‘ _ e testinony.
iln effect, the Board concluded that it could not assune the

. facts at issue. In Salnon Hole, the Board was persuaded in
“part by the argunents of VNRC, which stated that the grant

.of party status in that case did not present a question of

1 law, and that "[i}f the Environnmental Board were to grant

;this notion [to take interlocutory appeal on party status],

it would then be required to schedule a de novo hearing on
the issue of whether VNRC and SACC can naterially assist
“District Conmssion #2." Such fact-finding is not necessary

tin the present case.

"Controlling." Although the Board has ruled that the
question of party status denial presented here is one of
l'aw, the Board has also determned that this question is not
controlling. In Eyranid, the Court stated concerning the
term "controlling al "[tlhis factor requires a practical
application that focuses on the potential consequences of
the order at issue." 141 Vt. at 303 (enphasis supplied).
The Court added that to be "controlling" neans that reversal
|of the decision being appeal ed should result in an imediate
;/effect on the course of litigation and in sonme savings of
‘resources either to the court systemor the litigants. 1d.

i
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The Board accepts this reasoning with regard to Rule
1 43(A) and | ooks therefore to the consequences of the
District Conmission's decision. |f interlocutory appeal
were the sole avenue of appeal concerning party status, then
i the consequences of denying the Appellants’ notions could be
rextrenely serious: the Appellants could |ose the
~opportunity to be heard concerning a denial of party status.
In such a case, the Board woul d believe a controlling
question of |aw was raised.

However, interlocutory appeal is not the only neans of
appeal regarding party status denials. Any person denied
party status may appeal that denial to the Board follow ng a
district commssion's decision to approve or deny a permt
application. Board Rule 40(A) states:

Any party aggrieved by an adverse determnation by a
district commssion may appeal to the board and wll be
given a de novo hearing on findings, conclusions and
permt conditions issued by the district conm ssion.

In addition, in Re: Shernan Hollow, Land Use Permt
Appl i cation #4Cc0422-5-EB, Menor andum of Deci sion (February
4, 1988), the Board stated that:

a party's right to request a de novo appeal by the
Board 1s limted to those criteria upon which the
person was granted party status in the District
Comm ssi on proceedi ngs.

The right to appeal other criteria can be granted only
I'T a successful argunent 1S nade that elther a person
requested parfy stafus on a criterion and was wongly
denred such status or, as provided by Rule 40(C),
"substantral rnequity or injustice would result. ..."

.1d. at 4 (enphasis supplied). Further, in Re: Burlington

| Street Departnent, Land Use Pernit Anendment Applicat!on

; #4C0516-1-EB, Findings of Fact, Conclusions of Law and Order
i (April 13, 1983), Burlington challenged Wnooski's right to
"appeal, under Rule 40 following a district commssion's
~final decision on a permt application, a denial of party

. Sstatus to Wnooski on Subcriteria 9(a), 9(B) and 9(C). The
Board upheld Wnooski's right to make this appeal after the
cdistrict conmssion's final decision, ruling also that
linterlocutory appeal would not have been appropriate for
tappealing the denial of party status. The Board stated that

-|Wnooski "s appeal should have been framed as a 'reneved
|request for part& status on Subcriteria 9(a), 9(B), and 9(C
|

. for the Board's

| rect consideration.” ld. at 4, 6
| (enphasis supplied). —“

The Board interFrets Rule 40 in conjunction with these
prior decisions as allow ng persons denied party status by a
district commssion the right to appeal that denial to the
Board followi ng the district commssion's final decision
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approving or denying the application in question. This
right applies whether the person was denied on all criteria
t for which the person requested party status or was granted
status on sone criteria but denied status on others. The
Board further interprets Rule 40 to allow the Board, if it

[

'~ finds that a person denied party status by a district
“.comm ssion on a particular criterion should in fact be

. granted such status, to consider directly the person's
“testinmony and evidence regarding the criterion at issue,

'""without remanding the matter to the district comm ssion.

In view of this interpretation, denial of the present

" notions regarding interlocutory appeal does not |eave the

. Appel l ants without an opportunity to appeal the District
Comm ssion's denial of party status, and therefore the

. consequences of the District Conmssion's order are not so

~grave as to be "controlling."

Moreover, the Board does not believe that reversal of
the District Conm ssion's decision would necessarily result
In savings of resources on the part of the District
Conm ssion, the Board or the parties. If the Board were to
decide this issue now, the District Conm ssion mght then be
required to take nore evidence than it otherw se would

-concerning the criteria on which parties have been newy
“admtted. This could result in |engthier hearings and
deliberation. Further, the Board believes that In this case
an appeal wll result to the Board concerning the

.. District Conmssion's final decision regardless of the

i

'
i
i

[
'
i

!
!
i
¢

i
{z
}
i

.resolution of the interlocutory matters before the Board.
{Accordingly, the Board rules that the question of party
;status is not "controlling."

;2. Materially Advancing the Application Process

The Appellants argue that granting interlocutorr
y

appeals on the issue of party status would "materi al

fadvance the application process" for a variety of reasons
‘that are sonewhat hypothetical. Mst concretely, they argue
ithat if the Board decided these issues now, it would not be
irequired to decide them when the final decision of the

4 District Commission is appealed to the Board.  They al so
;jargue that were the Board to consider these issues at a

| ater appeal, delay would be caused because the Board woul d
then be required to remand the issues to the District

Comm ssion (a position which the Board has stated it does
not accept). In opposition, the Applicant argues that the
District Commssion's final decision will be appealed to the
Board in any event.

; The Board has determ ned that interlocutorY appeal on
rthe question of party status would not "naterially advance
|the application process" for two reasons, each of which is
;sufficlent ground to separately support its decision.

First, the Board believes that an appeal of sone aspects of
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the District Conmssion's final decision is |ikely. Second,
iIf the Board reversed the District Conmm ssion's decision,
the District Commssion mght be required to hear nore
evidence than it otherwi se would fromparties newy admtted
on certain criteria. This could |engthen the process of
hearing and del i berati on.

Accordingly, the Board declines to take interlocutory

. appeal concerning the party status issues because the Board

has determ ned that the questions presented are not
“controlling" questions of |aw the decision of which would
“materially advance the application process.”" Because of
the grounds on which the Board is denying the notions
concerning interlocutory appeal with regard to party status,
It does not address here the issues raised by CLF's

. menor andum concerni ng the questions underlying these

not i ons.

B. The Mdtion to Delay Pending Action by the PSB

‘The Agency argues that the follow ng issue is suitable
for interlocutory appeal: whether the District Conm ssion
erred in refusing to delay its proceedi ngs concerning the
aPp[ication in question until the PSB determ nes the extent
of its jurisdiction in this matter and issues a Certificate
of Public Good pursuant to 30 V.S. A § 248 for the proposed
rel ocati on of a VELCO transm ssion |ine. The AgenCK

at

. di stinguishes this case from Pyramd on the basis t

Pyram d construed V.R A P. 5(b), which requires as a

‘criterton for interlocutory appeal that the appeal nust have
~at least the potential to materially advance the term nation

!
l

{

‘

of the litigation. In contrast, this case invol vES Board
Rule 43(A), which requires that interlocutory appeals
materially advance the application process. The Agency
.contends that the Board should interpret its language nore
“liberally than did the Court in Pyramd, and in so doing,
should find that the application woul'd be advanced by del ay
pendin% action by the PSB. The Agency appears to be arguing
that the application process woul d be advanced by resol ution
~of whether the PSB will allow the Iine to be noved.

]

| The Board has determ ned that the |anguage of Board
‘Rul e 43(A) concerning "advancement of the application

i process" provides sonewhat nore flexibility than does
{V.R' A P. 5(b), which addresses "termnation" of Iitigation.

. However, the Board has concluded (as the A?plicant ar gues)
lthat this criterion nmandates that an interlocutory appeal
‘must somehow "advance" the application process by noving it
i forward. The Board has determned that, if it were to
{require the District Commssion to delay until the PSB takes
caction, the Board would not cause forward nmovement of the
capplication process. As the Agency stated at oral argunent,
.there is no certainty that the PSB will take action at any
particular time concerning the VELCO transm ssion |ine

relocation. Thus, the result of reversing the District
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Comm ssion's decision could be to consign this application

‘1 to lengthy delay. Accordingly, the Board declines to hear
i interlocutory appeal concerning the PSB issue because such
fi appeal would not naterially advance the application process.

|
''C VELOO's Co-appl i cancy

N Both Burlington and the Agency assert that the
followng issue Is suitable for interlocutory appeal:
whet her VELCO, as owner of a transmission |ine crossing the
~property for which the Applicant seeks a permt, nust be a
. co-applicant pursuant to Board Rule 10. |n_particul ar,
Burlington argues that the District Conmm ssion's hearings
woul d be wasted wi thout VELCO's participation as a
co-applicant because at the end of the hearings the parties
.maght find that the PSB will not permt the relocation of
the transmission lines. The Agency argues that the
necessity of co-applicancy is "a question of law." In
opposition, the Apﬁlicant essentially argues that VELCO has
al ready approved the nmovenent of the |ine.

The Board has concluded that in this case the question
of VELCO's co-applicancy does not neet the second criterion
of Board Rule 43(A), that the question be one on which there
|Is "_sgbstgn_ti al gro_ugd for do_llf e\;elgc: POf 5? |)n| orrll. " BAS ;

celucidated in E%ran1 regarding V.R A P. , the Boar

believes that This standard requires the belief that "a
:reasonabl e appellate judge could vote for reversal of the
:chall enged order." 141 Wt. at 307. In this instance, the

irelocation of VELCOs transmssion line is wholly outside
‘‘the jurisdiction of the Board and the District Comm ssion.
210 V.S.A §6001(3). This |ack of ;urisdiction was the
«basis of the District Conmission's finding that VELCO was
'not a necessary co-aepllcant. Accordingly, no reasonable
-tappel l ate judge could reverse the District Comm ssion's
~decision, and the standard for interlocutory appeal under
IBoard Rule 43(A) is not nmet. The Board therefore declines
.,to accept the interlocutory appeal concerning the

. co-applicancy issue.

!
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I ! ORDER
q 1. The notions for permssion to take interlocutory appeal
i are tinely.
2. The cross-appeals filed in this matter are adm ssible
’ before the Board.
3. The notions to take interlocutory appeal and
cross-appeal s are hereby deni ed.
y Dated at Montpelier, Vernont, this 22nd day of
Decenber, 1988.
ENVI RONMVENTAL BQOARD
¥'ﬁ (’_,-// p - 4 y .
Aedeel o e &%{%
By: [Ceonmard U Wilson,
Ferdi nand Bongartz
Lawr ence H Bruce, Jr.
El i zabet h Courtney
Jan S. Eastman
Arthur G bb
Sanuel LI oyd
& Roger N. I\/?/I | er
W Philip Wagner
I
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